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To commence the statutory time for appeals as of right
(CPLR 5513[a]), you are advised to serve a copy
of this order, with notice of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
X
NOELLE FELDMAN, -
Plaintiff, =~ DECISION and ORDER
-against- _ . : Motion Sequence No. 6
v : : Index No. 69747/2014
- WILLIAM KNACK, ‘
Defendant.
‘ X
RUDERMAN, J. . '

The following papers were considered m connection with defendant’s post-trial motion
pursuant to CPLR 4404(a)' for an order setting aside the jury verdict and the judgment entered
thereon, and granting judgment for defendant, directing anew trial or granting_ remittitur of the

awarded damages:

Papers . B Numbered
Notice of motion, affirmation, exhlblts TTE, TT2, T1, T2 S 1
Affirmation in opposition, exh1b1ts 1-5, memorandum of law 2
Reply affirmation E -3

This is a civil rape case brought by pla}ntiff Noelle Feldman against her former therapist,
William Knack, a clinical psyehologist. Plai_nt_iff .asse.rted that on or about J anuary 10, 2013,
when she was at his office for a therapy session, he forc1b1y raped and assaulted her. Plaintiff’s
case was largely based on her testimony and recordmgs of two telephone conversations between

plamtlff and defendant. Her testimony was subJ ected to substantlal credibility challenges, based

'A branch of defendant’s motlon also- seeks renewal of defendant S tr1al motion brought
pursuant to CPLR 4401. : "
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on, among other things, her conduct and étatemenfs to-others after the vd_ate in question, in which
she did not mention rape or take any steps in résponse’ té the rape. Defendant providéd an
alternative narrati;/e as to what occurred betwéen the parties, tesﬁfying at length as to plaiﬁﬁff’ s
mental illness, specifically denying plaintiff’s assertions fggarding the claimed assault and rape
in January 2013. He cquntc.ered»that', in fact, pféintiff had sexually assaulted him, albeit on a
different date. His case provided a significant fba'sis for rejec.ting. plaintiffs testimony. | Yet,
havipg heard all the evidence, the jufy rej ecte& défendant_’s evidence and found in favor of
plaintiff. It awarded her compensatory damagés of $250,QOO for past pain and suffering,
$200,006 for future pain and sﬁffering, and $500,000 for punitive damages. Jucigment has been
entered thereon. | |

Defendant now moves to set aside the Jury vérdict and tilé resuiting judgment.

Digcussion o |

For a court to set aside a jilry verdict in favor of a plaintiff and grant a defendant
judgment as a‘matter of léw. under CPLR 4404§(a); it must “first conélude fhat théfe is simply .no
Valid line of reasoning and permissible,.infereﬂCes which ;:ould possibly lead rational [persons] to
_ the conclusion reached by the jury on the basis..f of the eviden‘ce- presénted at trial” (Cohen v
Hallmark Cards, Inc., 45 NY2d 493, 499 [197%]). .The court must consi_def the evidence in .the
light most favorable to plaihtiff, and afford her every inference which may be drawn from the
presented evidence (see Tapis v Dattco, Inc., 32 AD3d 842 [2d Dept 2006]).

The standard to set aside tﬁ_e verdict as;:.against the \&eight of thé evidence and rerhit the
matter for a new trial under CPLR 4404(a), Wﬁile‘somewhat lesls' stringent, still requires a
determination that “the evidence so prepondergté[d] in favor of the [defendant] that [the verdict]

could not have been reached on any fair interpretation of the evidence” Y(Lolik v Big V

2
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Supermarkets, 86 NY2d 744, 746 [1995] [inte%rnal quotation marks and citations omitted]).

“It is for the jury to make determinations as to the credibility of the witnesses, and
great deference in this regard is accorded to the jury, which had the opportunity to
see and hear the witnesses. Where the verdict can be reconciled with a reasonable
view of the evidence, the successful party is entitled to the presumption that the
jury adopted that view”

' (Pierré vAndre, _AD3d _,2017NY Sllp Op 05253, 2017 NY App D1v LEXIS 5172 at *2
2017 WL 2799983 at *1- [2d Dept June 28, 2017] [1nternal 01tat10ns omltted])

The Court therefore turns to a review of the evidence. }

Plaintiff’s Evidenge

Plaintiff began her testimony by discussing hef lifelong experiences with abusiveness.
She described how, as a child, beginning in kindergarten, she was raped by her father each. week
until he left the home when she was eight and a hélf years old. She vfurther. recountéd other
traumatic childhood events, inpluding being kicked out of the house py her mother after trying to
protect her bpain-damaged sister from her mbtliler"s abuse, being sexually abused by her brother,
and her father’s shooting to deatﬁ of her brpthép. ‘S_hé also’related hef continuing issué;s, with
alcohol addiction. | |

According ;co' plaintift’ s testimpny, ,she.ibegan psycholégiéal treatmenf with defendant in
2011, having been referredb to him by her marriuage‘counselor She said that defendant’s
questionable conduct toward her started in January 2012 after she returned from a 12 day stay at
Silver Hlll an in-patient psych1atrlc facility 1p Connecticut. At thét first session back, defendant
gave her a big hug, making her feel uncomfortable. From that time on, she said, defpndant
began to maké comments on her appeérance. He also sometimes tried to kiss her, and when she
said “Stop,” he responded, “I’'m sori'y, 'm ppaliy sorry, I coﬁld get ip alot pf trquble for this.”

Plaintiff described how once, in the spring of 2012, as she sat on the treatment room sofa,
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defendant stood up from hlS chalr approached her, and then dropped first- h1s pants and then h1s
underwear, at which point plalntlff grabbed her belongings and left. Rather than refusing further
treatment with him, .plamtlff returned and asked defendant why he did these things. ‘Defendant
replied, “I love my wife, I’'m sorry, I could get in a lot of trouble for this’,v” and promised not to }
do it again. -

Fo.llo‘wing bfaintiff’ ] mbther’s death in_.Aldril 2012, plaintiff was re-admitted to the
inpatient facility for 45 days. During her stay there, defehdant called her once to ask'how she
was doing, and to say he could not wait to see her. She subsequently resumed treatrraeht wrth '
defendaht, although' he sporadically continued to engage in the behavior that made her _feel.
uncomfortable. : | - » | "‘ ' |

Plaintiff’s testimony regardihg her clairr_l of forcible rape on January 10, 2013 was:as .

follows: |

A.  Iarrived at his office and sat in my usual spot and I was so-upset, I was so
upset and again he came over like you need a hug. But I don’t believe to
be touched. I don’t like to be touched And I said, no, no, no. He sort of
perched — I would always sit to the right of the couch and he would sit
diagonally from me. He came over and kind of perched himself on the
right arm of the sofa where I was. And then he lunged at me and you

- know pushed me down on the sofa on my back.
Q. Did you struggle to get him off?
A Idid.

Q. Did you say anything?

A. ] don’t think so. I thmk I just like —1 remember just like whlmpermg I felt there
was no use. - .
What happened néxt?

A. He - he, like, he pulled my underwear down and he raped me.”

v
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Q. Did he have sex with you?
Yes. "

* % Sk

| Q. Besides intercourse, did Dr. Knack .do anything else to you?
A. Yes. | - |
Q. What did he do?
A At sonie point he like ﬂipped mle over and he bit me:. He bit me really, really
hard. : ‘
Q. Where? :
A. On my backside. Really hard. siReally hard.
Q. What happened after he bit you?
A. I I scrambled up and pulled myself l1ke together, and I grabbed my coat and

my bag and left. Before I left he looked very smug.

Plaintiff also testiﬁed about an email.she sent to defendant on November 14, 2013, in
which she complained about defendant’ “sexual acting out” by hugging her so hard'it left _
bruises, kissing her on the couch, and cornlmenting‘on her clothes and body “in a sexual voice.”

In support.o_f‘ her claim, plaintiff also o_ffered recordings of two separate telephone
conversations she initiated with defendant on her cellular telephone, in the presence of a police
detective with the New Castle Police Department. Both conversations, referred to by the -
detective as ;‘controlled phone calls,” were digitally recorded using equipment :prov_ided and set
up by the detectlve at police headquarters | |

In the first controlled phone call, on June. 18 2014 defendant asked plaintiff what was '’
'going on and how she was doing, and the following conversation took place: »

NF: Well, good and bad because, good because I’ve been going to a lot of meetings

5. -
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- WK:

NF:

WK:

_ NF:

WK:

NF:

WK: -

NF:

“WK:

and I'have a sponsor and 'm worldng like on my 4t step now for a while.”
Uh huh that 4™ step is usually dhard uh, a hard time
Yeah, and it really has been Especially because lrke you know I don’t — I don’t

know —1 Just (sigh) I really don’t want to talk to her about what happened in your
ofﬁce . but I need some closure '

Uh hum, "

But Iineed some closure
Okay, okay

And, uh, I Just 1 really — I don’t know I’m having a hard time with it — I I-1
really — You know I told you I - at at the first session I said I don’t think I could
ever trust a man : :

Um- hum

And 1 did — [inaudible] trust you but you know — I feel like I do feel like you '
owe me an apology .

Well you know I would hke to talk this through w1th you. I was — I was kind of
shocked when I got your letter — um — you know, and a little frightened too ‘
because I felt like I could trust you you know, and then there was a —you '
know, we talked about a lot of stuff, I mean, nothing, nothing just happened.
There was a lot of discussion about — about all of this. So I would like to be able
to talk it through with you, um, but you know — I need to know that you re ok :
with domg that. : :

The conversation then focused on when and how they could continue the discussion.

The second controlled phone call took place on July 17, 2014. However, for

N

approximately eight minutes at the beginning of the call, the recording' device failed to pick up

defendant’s side of the conversation. That portion of the recording contains only plaintiff

accusrng defendant such as: “What you did was wrong” ‘I came to you to you for help, Why d1d

you do it?” “I came to you for help and you took advantage of that.” Then the recording

contained the following interchange:
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NF:  What was your goal Dr. Knack. What was your goal?
WK: It wasn’t my intention

NF:  You should feel terrible. You should feel terrible. I want you to feel terrible
» That’s — basically — quite frankly is one of my goals, I want you to feel terrible. I -
want you to be sorry for what you did. I want you to tell me you’re sorry for what
you did. I want to hear you tell.me you are sorry for what you did. You took -
advantage of me, of my vulnerablhty, of the — of everythlng It was wrong. It
“was wrong. You know, I’ve done a lot of reading on this since all this happened,
~ you know, and I know it’s called counter-transference. You’re wrong. You know
~ —you’re a psychologist.. You’re trained to, to, to help people You were
supposed to help me not hurt me and you hurt me, badly.-
WK:- So what’'m trying to commumcate to you, is that would be the last thing that I
wanted to have happened. You are right that I was wrong Just by virtue of the
fact that you’ve been hurt, cleatly, I was wrong.

NF:  You must have known you were wrong

+

WK: Ido. Well but I felt differently'about it at the time Noelle. We have worked
o together for quite a while, 1 developed feelings for you. I let myself act on those
feelings. We did have many conversations about it because I know that this is not
something that is supposed to happen and I guess that, you know, I mean, my
judgment was wrong.

NF:  You hurt me though you hurt me. -
WK: AndIam sorry for that I d1d not—

NF:  You hurt me, like, you left brulses on me too by the way. I already told you about
~ that. ‘Remember I told you. I told you, [ hurt to sit down, you left bruises — I
mean — you bruised me. And you said it’s because I want you to remember me.
Do you remember that? I had huge a huge bruise on my rear end — huge - huge —
it hterally hurt to sit down .

WK: I-

NF: Is that I mean — how would you feel if someone did that — if your daughter went
to see someone for help. You know what I mean, like, you know I was messed up
and you took advantage of me, and ’'m angry and 'm hurt and need to resolve
it, I need this to be resolved. ‘

WK: Ihear —I hear that you feel that way That wasn’t my intention or goal [ wasn’t
sitting there like some predator trymg to take advantage of somebody that was

7
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vulnerable. Ilet my own feelin%s get the better of me, it f-ked up my judgment
and I acted in a way that I should not have acted. . ; '

Yeah. Are you sorry?

I am sorry.

~ Then you should say you are sotry to me. I want to hear you tell me you are sorry
- for what you’ve did. : :

But I’ve said that I am sorry to you at least four times today. I am sorry for it. I
didn’t expect you to wind up feeling like this that may be my fault and my error
in judgment but I was not trying to hurt you. And I felt like, I felt like, in the
main, our time together was valuable and that in fact, you know, I was supportive
and helpful to you in getting out of that marriage and in supporting you through
the beginning of it I mean, I feel like, I cared a great deal and I let those feelings
get the better of me, I made a mistake and I am sorry about that. Ididn’t expect
you to be feeling this way: I don’t want you to be feeling like this. Ido feel

~ terrible.

Oh gosh.

But please don’t think about this as some kind of a — you know, just taking

advantage of you kind of thing cause that is not what was going on at all.

-You did take advantage of me fhough, you did.
It was wrong.

You did, it was'wrong, you took advantage of me. You know, I was so

vulnerable. You know, being with Tom, I realized that, and I talked to him about

it, and he was very understandif}g and comforting and supportive of me. But
being in love just made me feel'like — you know, cause you told me you loved
your wife, and I said to you — then you should leave me alone . ..

No, no, no, listen to me, listen to me, listen to me. It was just — I don’t know, 'm
having a hard time articulating my feelings right now. 1 just want you to know .
that you almost killed me, this almost took me out. '

Weil, [am glad that that didn’t happen. '

| Do you realize that y'ou could Iiave _killed me?

That wasn’t my intention.

The conversation proceeded with plaintiff repeating her accusation that defendant, a

g
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| psychologist and psychology professor used hlS posmon to tahe advantage of her, to which
defendant responded by trying to rephrase plaintiff s claim as an assertion that she felt lzke
defendant took advantage of her, which plalntlff protested was “rhetoric” and an effort to

| ;‘bullsh;-” herT Defendant later proceeded: o |

WK: | So let me — let me repeat myself, because what I feel the worst about in this — is

that you feel like somebody that cared about you intentionally took advantage of

you.

NF:  You did though. That’s exactly how I feel. You, you, you were supposed"to care
~about me like a psychologist, you weren’t supposedto . A

- WK: and that was rny mistake. I
NF: That was your mistake

WK: Iam a psychologist, I am also a person I am also a human being and I let my
own feelings :

NF: -I heard that. You said that. You but you know what .you re weak, you’re
- weak though. I’m glad you’re sorry though, because it — 1t was wrong. What you

did to me was really bad. .
: After some further accusations in the same vein by plalntlff the call was completed

In addition, plaintiff’s psychlatric expert Dr. David Greenfeld testified that he revrewed
plaintiff’s medical records, including defendant’s notes and Dr. Lerman s report, and met twice -
with plaintiff. He concluded that plaintiff suffered from post traumatic stress disorder as a result |
of brutal and prolonged verbal, physical and. sexual abuse diir_ing her childhood. He took issue
with the diagnosis of borderline personality disorder. On 'cross-examination, Dr. Greenfeld
testified that none of the records he had reviewed contained a diagnosis for plaintiff of rape

trauma syndrome.

Defendant’s Evidence

Defendant’s testimony described at length the process of his treatment of plaintiff for

-9
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more. than two years beginning in July'i201 1,‘ and his assessment of her psychological diagnosis.
His direct testimony tracked treatment notesthat he nfesented as having been made around the
time of the sessions being reported. Some_ of his early notes described plaintiff as suffering from
alcoholism as well as being f‘borderline,’v’ meaning having borderline pefson'ality di‘sorder. .He
descrioed plaintiff when ehe began treatment w1th him as ragefdl,' angry, unable to sit still, |
threatening, and highly agitated. His notes frorn her second visit used the words “very sexual,”
whic.h he explained was “really meant. to describe a variety of different‘ things. Sometimes it |
means flirtatious behavior, sometffnes it n'leans,rbeing dressed 'in a particulaﬂY seductive way,
sometimes it means beiné oveftly suggestive of something sexual.” His notes about her third

~ visit indicated that plaintiff typically experienced herself as a Victim in situations.

Explaining a note that read “Delusional? Paranoid? .Psycnotic‘?” defendant stated that he
had questioned the extent to which nlaintiff is able to perceive reality accurately. Defendant
also observed that nlaintiff is unable to accept her share of responsibility for events that are

Pl . ‘
partly of her making.

Defendant testlﬁed concernmg pla1nt1ff $ two hospltahzatlons in January 2012, and in
May 2012, after plaintiff’s' mother died. Defendant recounted one of h1s notes, from Aprll 2012,
stating that plaintiff f‘started to appear much more 1nterested in me in allowing herself to have
more of a need for me and I think that’s reﬂected _in the session at_tendance.” He continued, “It’s
always a very fine line to walk with Noelle between dependency; which is not a bad thing for 'her
to det/elop, and an eroticized transference.or a sexual dependency. Affection and sex can .
sometimes get confttsed.”. |

Ina note from July 2012, defendant stated that plaintiff’s “inclinattion is to get people to
do things for her. She can be flirtatious, seductive, cute, manipulatit/e and easily feels wounded,

10
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rej ected when this is 1dent1ﬁed or not responded to. Then becomes enraged and attacking

Accordlng to defendant st anuary 3,2013 note plalntiff reported that her husband had
raped her and_was physically abusrve, taking advantage of her when she was drunk. Defendant
placed quotation marks around the word rape ’ to indicate that he questroned plarntiff’s :
accuracy. 'His next note is from January 17, 2013. The lack of any e_ntrres between J anuary 3rd
and January 17th “strongly suggest[ed}],” according to defendant, that plaintiff was not there in
the two intervening weeks. ‘His note from J_anuary'l7, 2013 also reflected “a very odd
emergence of paranoia,” suoh as the comment that “Dr. Shander said that she can read my
mind.” | .

Defendant testified that plaintiffs visits to him vbecame sporadic after that although
plaintiff also sent defendant a series of emails between June 20 2013 and J une 22, 2013 that
contained such declaratrons as, “I’m am not as f-ked up as you make me beheve and “please
stop telling me.I’m going to end up ina psycho ward I would never  have gone there if it were

‘ not for you and I’'m sick, sick, s1ck of you telling me this. It’s cruel.” In these emails plamtlff
also complained:_ “you have been cancelling a lot on me la_tely,” and “[1]ately I would have really
appreciated more kindness and less criticisrn. If you do not care, it’s okay. | I am used to it.”
Plaintiff further said, “At times you make me feel your (sic) tolerating me,” and “I’rn

expendable. Just another f—ked up person. It p_robably wouldn’t matter to you if I came in or not »

<

anyway.”

Defendant responded to these June 20-22 emails, saying, ‘.“we should talk about all of this
on Tuesday. Face to face. Not in e-mails.. Please confli]rm that I will see you Tuesday.”
Plaintiff replied “F—k you.” Defendant r.eplied:“b(‘)kay-j That’s enough. If you ever feel like
coming in and talking, let me know.” Her response said, “Fine if you don;t ever want to see me

11
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again. If youever don’t want to see me. You hurt me,” later adding, “Whatever. I guess I-really
am expendable.” Defendant responded, “You have not been ditched. I.asked you to come in.
" You told me f—k you. Stop thls Stop wrltlng and come in on Tuesday
Defendant s notes concerning plaintiff’s v151ts from J une 2013 included such descrlptlons
of plaintiff as “school g1r1 ﬂ1rtat1ous, and [fjhrtatlous and eas1ly feels rejected. Testing
boundaries. Rage.” ‘He testified that plaintiff missed or left many sessions in July and August,
and turned to his notes from September 2013. ‘His note from Septernber 10,2013 said -
“Reconnect'ing,' warm and personable.” 'The. September 17', 2013 note reads, “Brought a cake
* that she baked in the shape of a horseshoe. Felt I could not reject it. Even talking about 1t
seemed insulting to the patient. She left feeling bad.” |
Defendant was then directed to his notés reportedly dooumenting his session with
plaintiff on September 23, 2013 when she alle‘gedly attacked him:
“sitting on the couch with pla1nt1ff rev1ew1ng some documents that she had asked
* for help with. Out of nowhere the patient threw herself on top of me pushing me .
down on my back on the couch. Laid on top of me kissing me, holding my arms . -
down, laughing, saying you know you want me. Stop acting like you don’t.
Trying to push patient off of me without hurting her. You see I knew you liked it.
Patient had opened my pants and when she pulled on my penis I jumped up and
pushed her off. Patient was tearful for a moment then flew into a rage. Youled
me on. You made me do this just to humiliate me. Here’s your f-King b1rthday
present. Patient threw an open package on my desk and flew out of the ofﬁce
Defendant explamed, in response to his attorney’s question, that he had tried to push plaintiff off
" him without hurting her because
“First of all, I wouldn’t want to hurt her [ didn’t con51der this to be a hostile act.
It was coming from somewhere else. Affection, sexuality, something like that, it
didn’t feel hostile or angry at all. All throughout her treatment shie talked about
how easily she bruised. She has an 1nJured shoulder that she might have just
another surgery on prior to this event. Ididn’t want to hurt her. Ididn’t want to
offend her. I wanted to get her off me. It wasn’t so easy. If I was just going to

fight and throw her around, it would have been easier, but that’s not what I was

12

12 of 24



" FTLED._VESTCHESTER COONTY CLERR 07719/ 2017 10:53 AV TOX N0 eorarrzors

NYSCEF DOC. NO. 170 : ' : RECEI VED NYSCEF: 07/19/2017

trying to do.”

Defendant reported that plaintiff returned for her next session o_nv September 25,20 1»3; '
and according to his note for that date, said to him, “You know you wanted me to do that. You
put the idea in my head. I‘saw that you liked it.” His note contlnued, “We talked about this.
Patient would have no responsibility for her acvtions‘ yelling you never cared for me. I tried to
challenge that, that I had some very positiVe feelings about her but that this was not appropriate |
‘and could not continue: He‘r response was you're a dick like everyone else. Everyone f-ks me
over. F-k you. And the patient left.” |

According to defendant, that was the.last session with plaintiff, although ove’r the
folIO\A;ing months she continued to send him text messages, “sorne of .t_hem acting like.we_ hadn’t
terminated. Sorne of them telling me I was a terrible person._” |

Importantly, on cross-examination of defendant, plaintiff’s counsel called into 4question
the v1ab111ty of defendant’ s narratwe recount1ng-pla1nt1ff’s attack on him in September 2013.
Specifically, plaintiff’s counsel asked questlons that effectrvely drew the jury’s attention to theb
implausibility of defendant’s claim that he had been _unable to prevent or stop plaintiff’s
purported attack on him. Examples of some of those questione are: |

“at some point she has her arms around ‘you holding your arms down and at some pomt
she somehow managed to unhook your: belt is that correct?” And,

“in order to release the button [of his waistband], one or two of her hands and atms _
would have had to come down to your walst area and therefore no longer be holdmg your
arms down, correct‘7” And,

“So, during this part of this alleged event when she was undomg your belt and undoing
the button and didn’t have both arms as you ve agreed around you, you didn’t push her
off you, did you’7” And ’

“So, she’s unbuckled your belt She’s pulled down your fly and unbuttoned the series of
buttons. You are struggling with getting her off of you. One of your arms is free. Then

13
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you testified at your deposition she somehow also pulled your jeans down to your knees;
is that correct?” And, '

“So she’s undone the belt, she’s undoh¢ the'.buffons, pulled the zipper or fly buttons,
pulled down your pants, all this time ydu are fighting to get her off of you?” And

“So she now has yéur pants down to your knees. Now what you say happens next 1s she

somehow pulls your underwear down...?”
In his answefs to these and other inquiries og c;%ross-examination; defendén-t did not directly
respond to the implication of these Questions that_ his account waé implausible. Aithough he -
asserted that he “was attémpting contiﬁually throughout the entiré evént” to push plaintiff off |
him,.albeit unsuccessfully, he did not provide an explanation of how sﬁe was able to keep
holding him down while at least one of her harids was free to releasé his belt, un‘bﬁtton his
waistband, unzip or unbutfon his fly and pull down his underwear. One such series of quéstiohs
and answers was as follows:

Q: Did she release both of her arms and coﬁe doWh a.mdi releasé your belt?

A: I cannot tell you that detail.

Q:  [Ifshe did; then bofth of your arrﬁs would be free and you would be’niuch better be’

able to get her off of jou?

You would think so.

A

Q: Bﬁt &ou didn’t get her bff of.you at the moment she unhooked your belt?

A:  Ididnot. o |

Q: After she so'mehow‘ gets thé belt o-pven‘with .her hand, behind that ié yéur
‘ waistband? |

A: The \;Vaist'band?

Q: The upperv part of your pants that holds your pants on. Did Noelle Feldman also
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you know do that button?
A: Must have, because it opened. =

In addition, defendant asserted that in the course of these events he was also engaging

09217 2017

07/ 19/ 2017

plaihtiff in conversation, saying “This needs to not be happening. Come on. Knock this off. We

have to stop this.” He estimated that the entire process took a number of minutes, which
plaintiff’s counsel suggested on cross-examina?tion\was a very long time between the initiation of
the claimed attack and the time defendant finally stopped it.

When asked about the controlled phone calls, defendant testified on direet that when he
received the first controlled phone call on June 18, 2014, in which plaintiff referred to fhe fourth
step — which defendant explained is about taking personal responsibility — he saw that as a good
sign, especially in view of her November 201 3?’emai1 in which she had accused him of doing to
her the things she had done'to him in September 2013. He was also asked to explain what he
_ meant véhen he told hef, during the June 18, 2014 phone call, “I felt er I could trust you.” The
explanatlon he prov1ded in hlS d1rect examma’uon was,

“So, this event happened in my office that should not have happened. And I did

not initiate it and I did terminate it. But I don’t feel good about it having

happened. I feel like I ought to have ant1c1pated it. I feel like some of the

positive feelings that I’ve had for her sort of made me not see things the way that

they really were. Ido feel some resp0n51b111ty for that happening and it’s a

terrible way to end a treatment.” .

When he was asked what he was apologizing for when he repeatedly said he was sorry during
the second phone call, defendant said that he was “absolutely” referring toi what happened in his
office in September 2013 He stated,

“In my mind’ the call had nothing to do with anything that she’s alleged[]

happened in January, because I would riot even have known about that. 1do feel

bad about what happened in the office. I tried talking with her about it. I think
you can hear on the tape, as you get to those few moments before my voice

‘15
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finally kicks in, she is disagreeing with:me.”

Explaining what he said during the inaudible part of his responses that she was disagreeing with,
defendant testified that he was trying to tell her that “this was something that she had initiated,”
but that,

“Clearly that was not being recelved All I really was hearmg was that Iwasa

bad man, I was a terrible guy, and I made probably the stupidest decision of my

life to try to just say what she wanted to hear. She started that phone call telling

me she wanted an apology. She ended that phone call telling me she wanted an

apology. Idid truly feel bad about it. So I apologized. And I apologized clearly.

And I took responsibility for'everything and the goal really was just to quiet her

and get off the phone and not answer it the next time.” '

On cross examination defendant. was as_ked why he told plaintiff, during the phone call,
“I let myself act on those feelings,” and he explained,

“There are some things that are blended in there. I am trying to calm her down

“and I am taking responsibility for some:things that were ‘her responsibility, in my

view. But it’s also the case that I do feel bad that that incident in September even

occurred. Ido feel like my judgment — that I saw her in a more positive way than

I ought to have seen her. Ididn’t antmpate this happening. I didn’t predict that

* this was going to happen. I was wrong. If I hadn’t been sort of feehng as positive

about where she was at that moment, I might have been a little more crltlcal and a

little more cautious, but [ wasn’t.” ,

When plaintiff’s counsel pressed defendant about why he would have said, in the |
telephone call,' “I made a mistake,” “I’m sofry,” “I was wrong,” and “my judgment was f—ked
up,” when he was talking about an incide_nt in Which, according to defendant, plaintiff had .

“attacked him, defendant said that his apologies were in relation to plaihtiffs conduct in the
September 2013 seséion, because “I missed sofnething.‘ My judgment was f—ked up. I misSed,
something.”

. Counsel asked defendant to clarify “How did your feeli_ngs get away from you with

_fespect to an incident where she attacked you?” Defendant responded,
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“things had come a long way, particularly in those past few weeks. It looked like

she was getting a lot better. My guard ‘was down. I felt like she was doing well.

I didn’t see this more eroticized kind of transference building. Or if it wasn’t just

an eroticized transference I wasn’t aware of the possibility that there might be

drugs or drug interactions fueling this. :This was not a way that I had seen Noelle

before. There had been all of these different levels of acting out. Flirtatious

behavior, flashing, so forth. Never did- 'she push herself on me in the past Idid

not see this coming It’s my job to see this coming

Defendant also 1ntroduced additional psychiatrlc _ev1dence.‘ This included reading into
the record the deposition testimony of Dr. Ellyn Shander ,plaintiff’s treating psychiatrist during
the period in question. This testimony concerned Dr. Shander’s participation in helping plaintiff
prepare the November 14,2013 ema11 to defendant it also conﬁrmed that while plalntiff told her
that defendant had touched her inappropriately; plaintiff did not say that defendant had raped
her.

Defendant also called as a W1tness Dr. Alexander Lerman a psychiatrist who treated
plaintiff from March 29, 2006 to July 11, 201 1. He test1ﬁed under subpoena, that plaintiff was
“vulnerable to delusional thinking or sudden misperception_s of reality under stress.” He offered
several diagnoses for her, including: post traumatic stress disorder, depressive disorder not
otherwise specrﬁed and borderline personahty disorder secondary to post traumatic stress
disorder. He described her pattern of coming in for sessmns fora brief perlod engagmg ina
seemingly positive treatment, then not coming in for weeks to months ata time, then returning
when she was experiencing a crisis.

In addition Dr. Michael Stone was called as an psychlatric expert, to opine on plaintlft’s

diagnosis and the correct course of treatment. -
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Analy51s

CPLR 4404( a) Motlon to Direct Judgment for Defendant .

- Defendant’s motion under CPLR 4404(a) seekmg to set a51dethe verd1ct and avvard
judgment asa matter of law to defen,dant is demed. _-There_ is no merit to defendant'ssuggestion .
. ’that plaintiff's testimony must be rejected as irrbredible as amatter of lawir Long ago, the Court: :
of Appeals explained that evidence “is ‘incredible as matter of lavv’ 'onl;/ vvhere no reasonable "
person could accept it and base an 1nference upon it” (see Bluin v Fi resh Grown Preserve Corp ,
292 NY 241, 246 [1944]) Whether consrdered in 1solation or in conJunct1on w1th the remamder
of the trial ev1dence the substance of plamtrffs testimony could be reasonably accepted and
legitlmately form the basis for a verdict in plaintiffs favor. Iti 1s not of a nature that warrants its
rejection as incredible as a matter of law. ., | | |
| Although it was undisputed that_plainti:f/f did nqt.seek' medical care after J'anuarv.lo,
2013, and that indee‘d she continued_'treatment';vith defendant thereafter, and did not initially
report the rape even when shereported defendant’s othe_r' misc_onduct to the Ipolice, or her
treating psychiatrist,‘l these facts- do not requi_rejithe rej ection of plaintiff’s testimony as a matter of
law.v Notably, all thi;s information was clearly :Eemphasized to the Jury Mo.reover, delay in
‘reporting rape vvhile a relevant consideration 1n evaluating a plaintiff ] Credibility (see Péople v
Derrick, 96. AD2d 600 [2d Dept 1983]) is “[a] common characterrstrc of male and female rape
victims” (see People A Yates 168 MlSC 2d lOl 107 [Sup Ct, NY County 1995] c1t1ng Mezey
and King, Male V1ct1ms of Sexual Assault, atil [Oxford Umvers1ty Press 1992]) Such behavror
~ cannot provide grounds for rej ecting the assertlon as a matter of law |

In seekmg Judgment in his favor as a matter of law, defendant also contends that the

evidence of the recorded telephone calls should have been excluded, and therefore .another
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branch of his motion seeks to renew hlS trial motion to preclude those recordings He again |
argues that the recordlngs failed to satlsfy the requirements of People v Ely (68 NY2d 520, 527
'[1986]) “Adm1s51b111ty of tape-recorded conversatlon requires proof of the accuracy or
authent1c1ty of the tape by clear and convincing ev1dence estabhshlng that the offered ev1dence
is genuine and that there has been no tampering with it” (id. at 527 [internal c1tation$ and
quotation marks omitted]). | “The necessary foundation may be provided in-a number of different
ways,” including the testinlony of a witness to vtheconversation or to its recording, who can

- testify that itis a complete and accurate reproduction of the conversation and has not been
altered (id.). | |

There was no suggestion, or reason to éuggest, that there ‘was‘ any inaccuracy or’

tarnpering. Defendant never disputed that it was hie voice on the recording,.or claimed that what
was audible was distorted. In fact, he even rem_emhered where he was when he recei-ved the
calls, and was able to testify as to the suhstance of uvhat he said duri'ng. some of the inaudible
portions of the recording. Where accuracy, authenticity and non-tar__npering‘have been -
established, as here, “inﬁrmities concerning . . . inaudibility properly go to the weight of the .
evidence, not its admissihility (People v McGee, 49 NYZd 48, 60 [1979]; see People v McCaw,

137 AD3d 813, 815 [2d Dept 2016], /v denied 27 NY3d 1071 [2016]).

69747/ 2014
07/ 19/ 2017

The inaudibility of defendant’s portion:of the conversation for the first approximately ~ °.

eight minutes of the July 17,2014 recording did not neceseitate the exclusmn of the entire
recording. Contrary to defendant s contentlon the 1nﬁrm1ty of the recording of defendant s side
of the interchange, even if attributable to something plaintiff umntentionally did or failed to do -
during the conversation, was not due to any _volitional action‘s.on plaintiff’s part intended to '
prevent defendant’s side from being heard. | |
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Defendant relies on People v King (__llS AD3d 873, 874-875 [2d Dept 2014]), where the
trial court “erroneously admitted into eyidence' a portion of an aud_iotape” because the “e)rcerpt,
out of context, was mlsleading and ‘unduly prejudiclal, since it gave the appearance that the
defendant admitted to knowlng that the gun was in his car at the time of his arrest.” That ruling
is inapposite here; there was nothing rnisleading or unduly prejudicial in.what was played for the
jury. Importantly; this Court offered to play for the jury only the portion of the recording in’
which both partieipants’ Volces were audible; defendant declined that suggestion. It was only
~ due to defendant’s decision to reject that offered option that the jury heard the entire recording.

In view of all the foregorng evrdence which was properly admrss1ble valid lmes of
reasoning and perm1ss1ble inferences allowed the jury to ratlonally reach its verdict in favor of
plaintiff. Defendant has not establi,shed entitlement'to judgment in his favor as a matter of law
under CPLR 4401 or 4404(a). | |

New Trial Pursuant to CPLR 4404(a)

Nor oan it be said that the verdict could not have been‘ .reached on any fair interpretation
of the evidence. Pla1nt1ffs evidence, even cons1dered on its own, carries enough weight to fully :
support and justify the Verdlct Beyond plamtrff’ ] descr1pt1on of the events several of
defendant’s statements during the recorded telephone calls provrded additional support. Whlle
defendant dld‘ not explicitly agree 'vtlith‘plaintifl’ s assertion that he raped her, he made statements
during their second eontrolled call from which?the jury could infer that he was acknowledging |
that he had physically done something to plaintiff that he should not.have done (“1 acted'in a
way I should not have acted”). Even h1s statement during the first controlled phone call that “I
was — [ was kmd of shocked when I got your letter — um — you know, and a little fr1ghtened too

because I felt like I could trust you — you know, and then there was a —you know, we talked
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about a ldt of stuff, I mean, ﬁothi_ng, nothing jlist happened;” Wl;ile ambiguous, cou_ld at least be.
understood aé hisvrecqgnizing that he did sbmé!thing to or with plaintiff er which he could get
into trouble, potentially, sexual conduct.. |
: Moreovef, the jufy’s determipgtion involved not only a credibility finding in plaintiff’s
favor, but a concomitant finding rej écting the cfédiBility 6f ,defc‘rldant’é cor’npeting narréﬁve
regarding what happened between himself and plaintiff. 'fhis rejection Was reaédnablé for a
number of reasons. | | k
Importantly, the ;:r'oss;éxamination of Elefendant rega%ding, how it could have t_'aken so
long, or been éo difﬁéult, t§ stop plaintiff’s claimed attack on ﬁim, called into question the
viabi}ity of defendant’s narrative récounting that purported attack on him in September 2013; _
and powerfully underrﬁined defendant’s credibility. Specifically, when plaintiffé counsel asked
questions that effectively drew the jury’élattention té the imﬁlauéibility of defendant’s claim that
he had beeﬁ unable_ to prevent or stop plaintiﬁ’ s purpdrted attack on him, defendant’s ;eséonses ’
failed to offer any feasonable cxplanatioﬁ fc#r. that inabinlity. . |
Aiso of substantial import in the vx;éighing of thé partiés; corﬁpeting 4narratilves were some
of defendant’s comments in the cmirse of the recorded telephone convérsations, and his .
expianation of them at tfial. In his trial-testimqny, defen(iant aﬁempted to'.clarify his stétements, '
“I let my own feelings get the better of me, it fiked up my jﬁdgfnent and I acted in a way that I |
 should not héve acted,’; as referring ﬁot toa ra;‘;e or assault by him, but to his fegret for failing to
anticipate and prevent'plai_ntiffs aﬁack on hilmv. But his testimony did nét -quy eprlain‘the parts
of his recordéd statements that effectively conceded that he hai_dj(afﬁrmatively,i physically, done -
something to plaintiff that he should not have cione. The jury ;:ould have properly rejected
defendant’s alternative narrative based _oxi his effort to explain his telephone statement,v“l let
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myself act on those feelings,” which explanation was virtually non-responsive.. His answer did
" not even refer to his own afﬁrmative actions at all, but instead was about hoyv he felt had for his '
failure to recognize that plaintiff y\rould ‘behave" as he claimed she did 1n the September 2013
attack. Also dubious was defendant’s testimon'y that the reaeon herepeatedly apologized to
plaintiff when the underlying event was,-aCCOrding to him, an attack by plaintiff on him, was. |
because he regretted his professional failure. Furthermore, defendant’s answer when asked yvhy ‘
he said “I felt like I could trust you, ” during the first controlled phone call was also non- |
‘ responswe failing to explain his use of those words and mstead focusmg on his regret at failing
to antlclpate her attack on him. Gwen defendant’s stramed Justlﬁcatlons of his conduct and
statements, the jury’s rejection of his credibility comported with the weight of the evidence
presented to it. | | | B
It simply cannot' be said that “the eVi‘dence so preponderate[d] in favor of the [defendant]
' that [the verdict] could not have heen reached on -any fair interpretation of the eyidence” (Lolik v
: Big VSupermarkets, 86 NY2d at 1746). The Verdilct. can easily be reconciled with a reasonable
view of the evidence upon a deterrnination rej ecting defendant’s credibility and accepting
_‘plalntlffs and that dec1sron must be accorded great deference (see Pierre v Andre __AD3d _;,
2017 NYY Slip Op 05253,2017 NY App Div LEXIS 5172, *2, supra)
Dam mages A Y
Defendant also contends that even if this Court does not eet aside the jury yerdict in favor
of plaintiff, it-should set as’ide the award of pun_iti've darn_ages{ ‘The Court de'clinee to do so.v
“Whether to award punitive damages in a particular case, as well as the arnount of such
damages if any, are primarily quest1ons Wthh reside in the sound discre‘uon of the original trier
of the facts” (Nardellz v Stamberg, 44 NY2d 500 503.[1978)). As correctly charged to the j Jury, -

2
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“the standard of proof regarding the imposition of punitive damages [ls] clear and convincing‘
evidence” (Randi AT v Long Is. Surgi-Center, 46 AD3d 74, 86 [2d Dept 2007]). It is well
settled that “conduct that represents a high degree of 1mmora11ty supports an award of punitive
damages (see IBNY PJI2:278 at 886 Munoz v Puretz 301 AD2d 382 [1St Dept 2003])
Defendant’s conduct, as found by the jury, is particularly egregious and mOrally culpable, given
his position as plalntlff’s therapist. |

Finally, defendant challenges as excesswe the amount awarded for both compensatory
and punitive damages. |

“The amount of darnages to be awarded to apla.intiff for personal injuries is a question
for the jury, and lts deter-mination wi.ll not be disturbed unless the award deviates materially from
what would be reasonable compensatlon (see CPLR 5501 [c])” (Graves v New York City Tr.
Auth., 81 AD3d 589 589 [2d Dept 2011]). The past and future pain and sufferlng award
totaling $450,000, does not deviate materrally from«s1m11ar cases. Indeed, in one of the two
cases cited by defendant, the award for compensatory damages to a plaintiff lwho was raped in
her dormitory was increased by the Second -Department to $400,000 more than'thirty years ago
(see Miller v State, 110 AD2d 627 [2d Dept 1985]) | |

As to the pun1t1ve damages award, “the amount of exemplary damages awarded by ajury
should not be reduced by a court unless it is solgrossly excessive as to show by its Very
exorbrtancy that it was actuated by passron” (Nardelli v Stamberg, 44 NY2d at 504 [c1tat10ns and
1ntemal quotation marks omitted]). Defendant has not establlshed that $500 000 was “grossly
" excessive” here. He offers as analo‘gous an award of $200 OOO in punltrve damages in a violent
acquarntance rape case however, that somewhat lower award in that part1cular case, from 15

years ago, does not render the award here grossly excessive. Indeed in- another case cited by -
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defendant, Offei v Omar (11 Civ ‘4'283, 2012 U:S Dist ‘LEX'IS 80171; 20'12‘:WL 2086294 [SD NY
2012]), punitive damages were $100,000, although the natur;: of the assault constituted grobing.
and kiss.ing the fully. clothed plaintiff, a far lessegregipﬁ_s crime. |
. Based upon the foregoing, it 1s he'reby,v
ORDERED that.defendant’s m_otion is denied.
This cpnstitufes the Decision and Order of the Coilrt._

Dated: White Plains, New York " MW')

July 19,2017 " HO RRY JANE RUDERMAN, 1.S.C.
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